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A. Mode of hearings
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Many superior courts across Canada are shifting back to
in-person hearings for most matters.

The Federal Court is committed to collaborating with the bar
before deciding its path forward.

Very few requests are being made for in-person hearings in IMM
matters in this Court.

We do not want to become largely a « Zoom » Court.

Decorum has been slipping in virtual hearings.
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Many of the Court’'s members feel justice is best done in the
courtroom and that this is better for newer counsel.

Following consultations with the CBA Bench and Bar Liaison
Committee, one aspect of the path forward will be that hearings of
3 hours or more will presumptively be scheduled to be heard in
person.

But this only accounts for a small percentage of the Court’s work.

Additional matters will need to be heard in person.
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 The Advocates’ Society is maintaining its position (from last June)
that in-person hearings should be the default for matters that
involve “a significant step in the proceeding” — this would include
the vast majority of our hearings.
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Further to recent consultations with the CBA B&B Committee,
parties will be requested to indicate their preference regarding the
mode of hearing:

o IMM matters — before Leave is decided (e.g., when they
submit their records, or in a later letter on consent)

o Non-IMM matters — in the Requisition for Hearing
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The Court is hopeful that this will result in 30-50% of IMM
hearings being heard in-person.

Logistical constraints will prevent us from making a major shift
towards in-person hearings before September:

o Paucity of judges over the summer.

o Large number of vacant or newly staffed positions in the
Registry.
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Fortunately, this will not have a practical effect on files being
perfected from about mid-June onwards.

The Court is hoping that in-person hearings will be conducted with
electronic records.

Once again, your preferences should be indicated before the
Leave determination is made.

Discussion ...
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B. Safe Court operations
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Most courts across the country have been maintaining the
masking requirement.

The Federal Court is doing the same for now — subject to
discretion of presiding judge.

Social distancing measures also being maintained or only partially
relaxed in this Court and in most other courts.

Some plexiglass barriers being removed.
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C. Workload and scheduling
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Big Picture

We have returned to a full workload and will soon need to expand our
complement — IMM filings way up.

We continue to be quite busy with class actions (98) and in the
“bunker”.

The only work flows that remain to rebound are stays, general sittings
and R369s (Toronto files now being sent to Ottawa).

We finally have nine prothonotaries. We have rebalanced their
workload.

General sittings (excl. IMM): Down significantly everywhere except
Toronto, Montreal and Ottawa (all up noticeably). Vancouver is about
flat.
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Immigration - Filings
(YTD 2022 vs. same period in 2021 and 2019)

» 37% increase over 2021 (3,908 vs. 2,858)
o Refugee / RAD: 23% increase (1,263 vs. 1,028)
o Non-refugee: 45% increase (2,645 vs. 1,830)

* 45% increase over 2019 (3,908 vs. 2,704)
o Refugee / RAD: 10% increase (1,263 vs. 1,028)
o Non-refugee: 70% increase (2,645 vs. 1,550)
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Immigration - Filings
(2021 vs. 2019)

« 26% increase over 2019 (9,672 vs. 7,770):

o Refugee / RAD: 3% increase (3,208 vs. 3,118)
o Non-refugee: 47% increase (6,554 vs. 4,562)
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Breakdown of Hearings
16/03/20 — 31/03/22

 Video conference — 4,072 (54.7%)
» Teleconference — 3,243 (43.5%)

* In-person — 136 (1.8%)

16




Federal Court Cour fédérale

Scheduling

IMM JRs are being generally scheduled within 90 days, except

in Toronto - small backlog that will grow over the summer.

T-Files (1-3 days) being scheduled within 90 days unless a fall
date or an in-person hearing is requested.

Hearings of 4-9 days being scheduled for the fall and beyond.
Trials of 10+ days being scheduled for spring 2023 and later.
PMNOC's being scheduled for late 2023.
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Applications for Leave Granted
- Immigration & Refugee

Autorisations accordées
- Immigration et réfugiés

Orders granting the

Ordonnances faisant

S 1225 1538 440 1890 droit a la demande
application for leave : L
d’autorisation
Grant rate: % Accordé :
-As a pe_rcentage of 19% 20 % 700 199% - Par r_apport aux
proceedings commenced instances introduites
- As a percentage of - Par rapport aux
“‘perfected” leave 37% 38% 27% 38 % demandes d’autorisation

applications determined

« mises en état »
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Judgments Jugements
- Immigration & Refugee - Immigration et réfugiés

Final Judgment_rendered 741 931 669 338 Jugement définitif apres
after a full hearing audience

Grant rate 43% 42% 39% 39% % Accordé
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Stays

Immigration & Refugee

Sursis
Immigration et réfugiés

Determined after a

Tranchés apreés

hearing on the 340 568 157 136 audience sur le
merits fond
Grant rate o o o o % Accorde
(Stays) 39% 37% 34% 29% (Sursis)
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D. Registry bottlenecks
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* The Registry has experienced a very high level of departures.

o Departures exceed new hires for SROs, ROs and RO
support clerks.

o The IMM and General Sections of the Registry in Ottawa
have recently staffed many positions and are in the
process of making offers.
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The regions also anticipate staffing several positions in the
near future.

It typically takes several months to recruit new staff.

It then takes many additional months to train them.
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» Bottlenecks in the IMM Division of the Registry in Ottawa have
given rise to a substantial backlog.

o Virtually every week, more proceedings are being filed across
the country than are being forwarded to the Court.

« As at May 2nd, there were 1,219 files awaiting preparation for
the Court.

* There were another 1,060 negative leave decisions awaiting
processing.

o The Registry is currently processing decisions from November.
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* The Court is committed to eliminating the backlog over the
course of the coming months:

o Unfortunately, the Courts Administration Service did not obtain
the funds that it requested in the recent budget process, for the
required staffing increases.
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E. COVID-19 Practice
Direction
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COVID-19 PD to be Updated (1)

Filing electronic documents by e-mail.
Access to electronic documents.
Access to video recordings.

Electronic payment.
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COVID-19 PD to be Updated (2)

 Informing the public that all staff working in Court
facilities have been vaccinated.

 Virtual backgrounds & decorum.

* Mode of hearings (in-person vs virtual).
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F. Changes to the
Court’s complement

29




Federal Court Cour fédérale

« Recent appointment:
o Prothonotary Duschesne (27/03/22)

* Appointment to FCA:

o Justice Roussel (20/04/22)
« Vacancies:

o Four positions (3 Quebec)

o Two positions from Budget 2019 and one from Budget 2018: to be
filed when we demonstrate need — getting close
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« Recent/pending retirements:

Justice Martineau (31/08/21)
Justice Barnes (22/11/21)
Justice Annis (06/04/22)
Justice Shore (30/04/22)
Justice Phelan (08/06/22)
Justice Simpson (10/06/22)
Justice Noél (17/11/22)

O O O O O O O
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G. Amendments to the
Official
Languages Act
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 Tabled on March 1, 2022.

» Subsection 20(1) amended by requiring simultaneous release,
in both Official languages, of any « decision, order or
judgment [that] has precedential value. »

* The existing saving provision in subsection 20(2)(b) would
remain (to avoid a delay prejudicial to the public interest or
that would result in injustice or hardship to any party to the
proceeding).
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Federal Court

 The Court will err on the side of caution, by avoiding:

o issuing anything of « potential » precedential value in only one
language

o taking a liberal interpretation of para 20(2)(b)

o issuing any decisions that are of potential media/public interest
in only one language
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Appendix 1

Background statistics
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Demandes d'autorisation introduites

Applications for leave commenced

Immigration Immigration
2018 2019
Non-refugee | Non-réfugié 3,703 4,652 3,693 6,554 2,645
(01) Jan | jan 231 404 433 390 626
(02) Feb | fev 263 407 398 428 631
(03) Mar | mar 305 400 381 529 769
(04) Apr | avr 284 345 148 483 56 1.830
{883 aY himabao 394 33 2 Rl
(07)Jul | jul 331 411 368 449
(08) Aug | aou383 349 244 508
(09) Sep | sep 280 362 291 506
(10) Oct | oct 337 414 355 891
(11) Nov | nov 332 409 346 686
(12) Dec | dec396 425 277 669
Refugee | Réfugié 2,819 3,118 2,729 3,208 1,263
(01) Jan | jan186 257 314 209 38
(02) Feb | fev 237 261 321 61 323
(03) Mar | ma r 221 297 i7 m 284 36
(04) Apr | avr 209 333 30 Jal g 333 lp Zg
{88) May, | 236 i 248 253 2350 15 243
(07)Jul | jul 267 270 96 230
(08) Aug | aou266 231 390 266
(09) Sep | sep 189 193 402 235
(10) Oct | oct 230 278 337 284
(11) Nov | nov 248 217 254 327
(12) Dec | dec277 257 259 325 2,30
Total 6,522 7,770 6,422 9,762 3,908
YTD | cumul de I'année 1,936 2,704 2,322 2,858 3,908
7 - 768 382 536 1050
11% 5 40% -14% 23% 37%
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CcrtiJﬁEI Questions (20-04-2022)
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=NB: some judgments have multiple questions / quelques jugements ont plusieurs questions
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Proceedings Instances
Commenced introduites
Aboriginal Law Droit des autochtones
Admiralty 120 109 77 119 Amirauté
Citizenship 67 74 50 71 Citoyenneté
Crown Litigation 486 412 208 311 Litiges - Couronne
Immigration & Refugee 6522 7782 6424 9761 Immigration et réfugiés
Intellectual Property 334 370 286 301 Propriété intellectuelle
Judicial Review 687 641 452 669 Controle judiciaire
Othgr appeals, applications 26 c3 37 40 Autres appels,et demandes'
provided for by law prévus par la loi
Total 8303 9493 7581 11325 Total
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Total Total
Dispositions des reglements
Aboriginal Law Droit des autochtones
Admiralty 131 118 68 105 Amirauté
Citizenship 89 73 38 61 Citoyenneté
Crown Litigation 255 276 440 206 Litiges - Couronne
Immigration & Refugee 5549 7164 4643 8440 Immigration et réfugiés
Intellectual Property 374 349 279 356 Propriété intellectuelle
Judicial Review 573 561 454 702 Controle judiciaire
Othgr appeals, applications 32 43 40 44 Autres appels,et demandes'
provided for by law prévus par la loi
Total 7051 8638 5999 9977 Total
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Appendix 2

Recent/Current Noteworthy Cases
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Recent or current noteworthy proceedings (1)

National security warrants and Section 38 cases (Wanzhou
Meng, Cameron Ortis)

Chief Gottfriedson v. SMLR — Class action on day schools
(approved settlement Sept. 2021)

Voltage Pictures — Reverse class action lawsuit on file
sharing

Blacklock’s Reporter — Fair dealing in the Copyright Act for
content behind computer tolling

Class actions connected with the Sixties Scoop of
Indigenous children (Métis, Inuit and non-status)

Helmut Oberlander — Stay of deportation of Nazi criminal
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Recent or current noteworthy proceedings (2)

Multiple challenges to the Safe Third Country Agreement (to be heard
at SCC)

B.C. Civil Liberties Association v. Canada

* DemocraCommunications Security Establishment of Canada —
settlement

» Allegations of spying on Canadian environmental groups

« Delay issuing report on RCMP pipeline protest surveillance (Judgment
Dec. 2021)

Democracy Watch - Judicial appointment system

Information Commissioner v. Facebook — Cambridge Analytica
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11.

12.

13.
14.

15.

16.

Recent or current noteworthy proceedings (3)

2021 FC 105 — Court’s jurisdiction to issue a warrant with
extraterritorial effect

Privacy Commissioner — Right to be forgotten on Google
(Judgment July 2021) (Appeal)

Hardy — Class action on: “Indian Hospitals”

BigEagle — Class action re: RCMP / unresolved MMIWG
cases

Alion Science, Navantia. v. Irving — Federal shipbuilding
contract

Mary Lou Mcdonald et al c. Santé Canada -- Registration of
herbicide glyphosate (SCC Leave to Appeal dismissed Mar.
2022)
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Recent or current noteworthy proceedings (4)

17. John Doe 1 et al c. Canada — Lawsuit by diplomats posted to

18.

19.

20.

21.

Cuba

Carles Puigdemont Casamajo — Catalan politician refused
entry (Judgment Sep. 2021 not appealed)

Corriveau — Class-action by alleged sexual assault victims of
RCMP doctor (Certified Mar. 2021)

AGC v. First Nations Child and Family Caring Society —
Jordan’s Principle (Sep. 2021 limited compensation quashed)

CBC v. Parole Board / French v. Parole Board — Access to
audio recordings (Judgment Aug. 2021)
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22.

23.

24.

25.

Recent or current noteworthy proceedings (5)

Canadian Coalition for Firearms Rights v. AGC —
Firearmsrestrictions

Kathryn Eaton v. Teva et al — Generic drug price-fixing
(PublicJudgment and Reasons Sep. 2021)

Class proceedings linked to COVID pandemic

» Flight vouchers (instead of refunds)

« Canada Emergency Response Benefit (CERB)

» Corrections Canada (lack of prevention measures)

Mohr v. NHL Enterprises — Limited opportunities for Major
Junior hockey league players (Motion Appeal July 2021)
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Recent or current noteworthy proceedings (6)

26. Constitutionality of Secure Air Transport Act (SATA) No-Fly

List

Brar and Dulai (April 2022 hearing)
Saad Gaya

Zineb Khadr(sister of Omar Khadr)
Wali Noori

28. Systemic discrimination/racism

Frenette et al — Armed Forces

Thompson et al —Anti-Black systemic racism in the civil
service

First Nations Child and Family Caring Society - Jordan’s
Principle

Sanderson / Kahnapace - Corrections Canada employees
and inmates
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80.

31.

Recent or current noteworthy proceedings (7)

* Hudson — Against Indigenous people within and alongside RCMP
*  Zentner and Wells — Indigenous civil servants
* Araya - Federal inmates: Black, Indigenous, people of colour

Mowi Canada West. v. DFO & Coast Guard — Salmon farming
phase-out on BC’s Discovery Islands (Judgment April 2022)

CBC and the Conservative Party of Canada — copyright infringement
in attack ad

Double Vaccination mandate

+ Federal government contractors and suppliers
* Federal civil servants

* Justice counsel

«  Members of the Armed Forces

« Air travel (Brian Peckford, Maxime Bernier
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Recent or current noteworthy proceedings (8)

31. Emergencies Act (February 2022)

33.
34.
35.

36.

Canadian Frontline Nurses
* Canadian Civil Liberties Association
+ Canadian Constitution Foundation
Others

Pass Herald v Google — $1B alleged bid-rigging advertising
Zoom Media v Zoom — Montreal-based Ad firm trademark

Mohamedou Ould Slahi — $35M Guantanamo Bay detainee
lawsuit

Ojibway Nation of Saugeen — First decision with audio
summary in Anishinaabemowin (12 in other Indigenous
languages)
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REQUESTS TO OBSERVE VIRTUAL HEARINGS

» (January to April 24 2022)

» 1848 requests to observe in 549 hearings (in
addition to webinars)
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