Federal Court Cour fédérale

IP Users Committee
MINUTES
APRIL 26, 2023

OTTAWA, ON

Attendance:

For the Court: Justice Manson (Chair), Chief Justice Crampton, Justice Zinn, Justice McVeigh, Justice
Lafreniere, Justice McHaffie, Justice Fuhrer, Justice Pallotta, Justice Furlanetto, Justice Aylen, Justice
Tsimberis, Associate Judge Steele, Associate Judge Horne, Associate Judge Crinson

For the Bar: Yael Bienenstock, Elizabeth Dipchand, Neil Fineberg, Karen MacDonald, Chantal Saunders,
Amrita Singh, Sana Halwani, Amy Grenon

Counsel: Caroline Perrier

Regrets: Justice O’Reilly, Associate Judge Milczynski, Associate Judge Aalto

Justice Manson welcomed the Committee and asked members to introduce themselves.

Elizabeth Dipchand is appointed in replacement of Sana Halwani and Amy Grenon is appointed in replacement
of Karen MacDonald on behalf of IPIC.

1. Agenda & Minutes of the November 21, 2022 meeting

Agenda and Minutes were approved.

2. Returnon IP Day Town Hall

CJ Crampton: Feedback received on issues with the malfunction of the online access project was very useful.
Justice McHaffie reported the issue with IT and they will assess how best to report issues.

The bar raised no objections or concerns with the return to in-person hearings.

Justice Manson: the response was positive when he had one of the first hybrid hearings during the pandemic.
Counsel need to provide more advance notice when requiring a hybrid hearing and raise it with the Case
Management Judge.

Justice Manson: one participant asked if PMNOC trials over 10 days were becoming more standard or if it was
rather each judge’s preference. Justice Manson indicated that counsel may get 1-2 days extra for closing
arguments but that he was under the impression that 10 days was still the norm. Caroline Perrier will provide
statistics in the minutes.

* Data obtained after the meeting



Total Scheduled for more than Total held/planned Total held/planned (more
scheduled 10 days than 10 days)

2019 | 6 1(17%) 1 0 (0%)

2020 | 30 5 (17%) 9 3 (33%)

2021 | 26 1 (4%) 2 0 (0%)

2022 | 41 7 (16%) 7 1 (14%)

2023 | 19 4 (21%) 9 3 (33%)

2024 | 28 11 (39%) 24 11 (46%)

3. Pronoun identification and usage by counsel and parties by the Court

Justice Manson: It is recommended that parties advise the Registry Officer (RO) of their preferences. The RO
would then advise the member of the Court of pronoun, pronunciation and how they would like to be referred to.
AJ Horne Indicated that the use of pronoun from self identification at virtual hearings and in emails helps.

Elisabeth Dipchand: The bar will need consistency.

Justice Lafreniere: Raised an issue of education. The Court is working on a guide for the Registry to deal with
this consistently. Elizabeth Dipchand agreed that a process led by the registry officers rather than asking
people to identify themselves was preferable.

4, Translation issues re: Bill C-13

CJ Crampton indicated that the amendments to s. 20 of the Official Languages Act will have important
implications for the Bar and their clients. Serious delays are expected.

Neil Fineberg: Would the Court allow counsel to pay for translation? CJ Crampton responded that we could
not give parties a draft or final version of a decision prior to issuance in both languages. However, it may be
possible to subsequently invoice counsel for the translation. In any event, there are important timing and access
to justice issues to consider.

Justice Manson: PMNOC likely fall within the exception and decisions will not need to be translated
simultaneously unless there was a French witness.

Sana Alwani: Asked if the Court keeps track of the delays in translation. CJ Crampton replied in the
affirmative and explained the reasons why delays can occur (budget, resources).

Justice McHaffie: The reason for this change is access to justice for decisions to be available in both official
languages.

5. Discovery days tied to volume of productions rather than trial days

Justice Manson: Reminded counsel that communication with the case management judge is key. There could
be cost sanctions for unnecessary volume. Sana Alwani queried whether the number of days for discovery
should be tied to the number of trial days. Amy Grenon indicated that when damages are added to the equation,
the number of days should be different.

Justice Furlanetto: These concerns should be raised in case management.

Justice Manson: For bifurcated proceedings, the Court’s guidance should be separately applied to the trial on
the merits and the subsequent damages/remedy stage.

CJ Crampton: Welcomed any input the bar may have on our discovery guidelines. Any departures that may be



required in light of the particular circumstances should be dealt with in case management.
6. Consistency in case management interlocutory decisions — ties into unreported case management
orders/decisions

CJ Crampton: Decisions without precedential value are not published. Most interlocutory decisions would not
fit that description.

Elizabeth Dipchand: How is the decision to publish made? Neil Fineberg raised the difference between a
general IP case and a PMNOC interlocutory decision in respect of which the FCA has not granted leave to

appeal. Justice Manson indicated he publishes interlocutory decisions, especially on costs, when the Court
wants to pass a message.

Justice Aylen: The Bar should provide a list of decisions, categories of issues they would consider having
precedential value and require publication.

Justice Manson: Reminded the Bar to make submissions on costs way in advance of the trial.

CJ Crampton: Submissions regarding lump sum costs should provide an underlying rationale for the amount
proposed. Justice Furlanetto indicated that the Court has a practice direction on costs. She invited the Bar to
provide any suggested revisions they may have.

7. Delays with processing of documents by the Registry

Karen MacDonald: Observed that the Edmonton, Winnipeg and Vancouver offices have significant delays in
processing documents and sometimes indicate an incorrect date.

CJ Crampton: Referred to resources issues. Justice Aylen suggested to file as usual but also email the Case
Management Team to ensure the CMJ receives the document on time.

Sana Alwani: Inquired about the impacts of the strike on getting documents on time to the Court.

8. Varia

CJ Crampton: One of our Western Associate Judges is currently not available. Counsel in the West may see
judges doing case management.

9. Next meeting

The next meeting will take place during the Patent Colloguium week.

End of meeting.



