Federal Court Cour fédérale

IP Users Committee
MINUTES
JUNE 9, 2022
VIA VIDEOCONFERENCE
Attendance:

For the Court: Justice Manson (Chair), Chief Justice Crampton, Justice McHaffie, Justice Fuhrer, Justice Pallotta,
Justice Furlanetto, Prothonotary Aalto and Prothonotary Steele

For the Bar: Amrita Singh, Yael Bienenstock, Mike Crinson, Neil Fineberg, Sana Halwani, Karen MacDonald and
Chantal Saunders.

Counsel: Jaro Mazzola

Regrets: Justice Zinn

1. Agenda & Minutes of the November 26, 2021 meeting

Agenda and Minutes are approved.

2. Update from Chief Justice Crampton: Comments on the draft Update #8 and Consolidated Covid-19
Practice Direction

The Chief Justice requested one member of the bar through either Jaro Mazzola or Andrew Baumberg
provide any feedback, comments, and questions regarding the latest circulated Practice Directions.

With no feedback raised by the participants, the Chief Justice identified two potential issues:

1. Mode of hearing: with IP matters often more than three hours, there is a presumption to have
the hearing scheduled in-person subject to requests from the parties.

2. Technological limitations: There are a limited number of fully equipped electronic courtrooms
(2 in Toronto; 1 in Montréal; 1 in Vancouver). While CAS is working to roll out more e-courts
across the country (there are difficulties with procurement due to supply chain issues), other
options (e.g. screen sharing, extended monitors, use of the eTrial Toolkit) may need to be used.

In response to a questions regarding procedures with witnesses in less sophisticated courtrooms
(particularly with showing and sharing documents), the Chief Justice acknowledged a lack of electrical
outlets near the witnesses and his opinion that he does not foresee any issues on this front.




3. Barriers to attending virtual hearings

Members of the Bar identified several barriers to attending virtual hearings as an observer, including
pre-registration and identification requirements and being locked out of the hearing.

The “open court” principle is taken very seriously in the balancing between observers having access
and gathering competitive intelligence, versus the need for (cyber) security and protection of
confidential information. The locking of meetings, for example, was introduced early on as a best
practice in response to security issues (i.e. “Zoom bombing”).

The Chief Justice and Justice Manson provided some suggestions:
o The 48 hour pre-registration requirement has been changed to 24 hours.

o Identify yourself with the registry officer only to protect identity and to ensure that access is
provided. Perhaps a code can be provided by the registry staff that can be used to identify
authentic observers versus those with malicious intent.

BERIBNEA - Reach out to registry staff for suggestions since they are the people who will be working
with these practices and procedures.

4. Preference re: citations (footnotes versus in-text)

There does not appear to be a particular preference from the Court. Readability and accessibility are
the main considerations. The following suggestions were provided:

e End notes are not ideal given the amount of tracking throughout the document that is
required.

e Whichever citation style is chosen, it cannot be used to extend the page limit.

5. Pre-trial disclosure of positons on inventive concept

Issues of inventive concept are often seen for the first time by defendants in responding expert reports
(which arrive often two weeks before the trial) or in opening remarks. The Bar asks whether disclosure
of positions on inventive concept may be made prior to discovery.

The Court discussed that the issue of inventive concept varies from case to case, and it is uncertain
how to implement this early on. Some suggestions include:

e Adding inventive concept as a checklist item to be raised in case management to have the issue
live and to aid in discussions.

o Have the trial judge involved earlier in the case management process (i.e. a month post filing of
the action), especially since it is the trial judge that is deciding evidentiary matters.

6. Any items raised at the Town Hall that warrant further discussion
1. Costs

There are certain aspects of Rule 400 that do not lend to disclosure prior to determination of
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issues of liability (e.g. settlement offers).

The Court found that this issue arises rarely and can be addresses after the decision has been
issued in succinct submissions.

Hybrid trials

The Court has been allowing hybrid trials going forward and they are working well; it is
expected they are here to stay post-pandemic.

If a fully equipped electronic courtroom is needed, then the request should be made early.

The Court reminded counsel to have their witnesses lined up in the Zoom “waiting room” in
order to not waste court time and resources.

Statement re: encouraging involvement of junior counsel

A request has been made for the Court to put out a statement similar to the ONCA regarding
encouraging senior counsel to allow their junior counsel to appear in Court in a more
substantial way.

- — The Court is aware of the Ontario Courts’ statement and will discuss.

This statement may be particularly helpful in demonstrating acceptance of junior counsel by
the Court to clients.

7. Closing remarks

Opportunities to gather and exchange feedback are highly valued. Please provide any further feedback
or items for discussion for next meeting.

End of meeting.

Reach out to registry staff for suggestions since they are the people who will | Jaro Mazolla
_ be working with these practices and procedures.
Ontario Courts’ statement on junior counsel to appear in Court. Jaro Mazolla




