
IP Users Committee
MINUTES

NOVEMBER 9, 2023 

Federal Court
 Toronto, Ontario and via 

Teleconference

Attendance:

For the Court: Justice Manson (Chair), Chief Justice Crampton, Justice McVeigh, Justice Lafrenière, Justice 
McHaffie, Justice Fuhrer, Justice Pallotta, Justice Aylen, Associate Judge Horne, Associate Judge Crinson, 
Associate Judge Cotter

For the Bar: Emily Kettle, Elizabeth Dipchand, Neil Fineberg, Amy Grenon, Chantal Saunders, Amrita Singh 

From CAS: Caroline Perrier, Klara Trudeau, Justine Drouin, Yazan Matarieh, Daniel-James Escott

Regrets: Justice O’Reilly, Justice Zinn, Justice Furlanetto, Justice Tsimberis, Associate Judge Steele

Justice Manson welcomed the Committee members and asked for everyone to introduce themselves

1. Agenda & Minutes of the April 26, 2023 meeting

Agenda and Minutes were approved. The CJ sent a few minor edits which will be incorporated.

2. Chief Justice’s Update

CJ Crampton shared a presentation with the Committee, which will be circulated after the meeting.

a) Workload and scheduling – We are operating at above-current capacity with an increase in
immigration but also in IP.

b) Mode of hearing – We are back mostly in person. The vast majority of CMCs are still held virtually.

c) Changes to the Court’s complement – Recent appointments and retirements. There are currently 4
vacancies (3 judges and 1 AJ for Toronto or Ottawa).

d) Updating the Consolidated General Practice Guidelines – We will be integrating what is still valid
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from the COVID-19 Practice Direction and incorporate notices as well as streamlining provisions
regarding the presumptive mode of hearing. The input of the Bar is south on deemed electronic service
extension of Rule 133 to immigration proceedings, gowning and decorum. CJ Crampton requested
input by November 24.

e) Technology in the courtrooms – We are moving quickly to improve our courtrooms. The presentation
includes a description of fully electronic courtrooms, monitors and mobile VC carts in Toronto,
Montreal, Ottawa, Calgary and Vancouver. The Court is aware of some other remaining issues
(podiums). CJ Crampton welcomed feedback from the Bar.

f) Amendments to the Official Languages Act – Final decisions with precedential value will be required
to be released simultaneously in both official languages. The Court considers, like the FCA, that the
service standards should be 2 weeks. CAS indicated that due to resources and financing issues, service
standards would be closer to 5 weeks. The amendments will come into force in June 2024. The Court
will take a liberal approach with the concept of precedential value. PMNOC decisions may fall under
the exception of hardship and not require simultaneous translation.

g) Pilot Projects

- The Chambers project received generally good feedback and we recently expanded to include an
Indigenous law chamber.

- Justice McHaffie reported on the Online access to Court Record and indicated that there are still
several issues with the publication of documents. Some problems were related to technology and
have mostly been fixed but the main issue lies with human resources. There is a lot or turnover in the
registry; training and staffing are being addressed. Problems will be fixed but may not be retroactive.
Expansion of this pilot may come in the next year, such as immigration or evidence in IP, which is
currently not in the scope of the project.

- The Quebec Code of Civil Procedure pilot project has seen very little take so far. The pilot is being
extended for another few months.

h) Guidance on Artificial Intelligence – The Draft guidance was circulated with the agenda and CJ
Crampton would like to get the Bar’s comments and input. The CJC, Alberta and Quebec Courts have
issued notices but the Court wants to go further. CJ Crampton indicated that AI will not be used for the
issuance of decisions. Counsel will need to disclose where and how AI is being used. The Committee
was informed of the guidelines and was told that the purpose is to improve transparency, keep up with
AI developments, and ensure continued trust in the administration of justice.

Chantal Saunders indicated that they would have wanted more time to provide comments. Justice Manson
agreed and indicated that they will have the opportunity to do so. Justice McHaffie indicated that the
Technology Committee was hoping to have a practice directive out soon as an interim measure to address
immediate concerns. Daniel Escott mentioned that if comments could be obtained by Tuesday, this will give
time to get the document translated and published. This document is a starting point and will evolve. Amrita
Singh indicated that the document will need to be approved by their boards and that the turnaround is not
possible to meet. The document is lacking clarity and could create issues to parties.

Justice Aylen inquired if a form will be available as to ensure the registry doesn’t get overwhelmed with queries.
She requested more clarity on how and when this will be used.

Concerns were raised on the definition of AI and the use of generative AI. Chantal Saunders indicated that this
policy may discourage the use of AI by parties in addition to concerns with promoting human alternative where
parties don’t have the option to use AI.

There is a consensus to allow the Bar to provide comments in writing and to ensure that the document’s title
reflects the interim nature of it. The Technology Committee will provide further direction on timing for
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consultations.

3. Recent changes to the Case and Trial Management Guidelines for Complex Proceedings and
Proceedings under the PM(NOC) Regulations

Input was solicited and only a few comments were received. Caroline Perrier presented the minor edits from the
new update (further case management (32) and submissions on costs (40)). Justice Manson encouraged the Bar
to continue submitting their suggestions.

The Court noted that settlement is often achieved in many cases, but is happening late in case management such
as trial dates cannot be reallocated and not an effective use of judicial resources. The Court highlighted the
importance of mediation as a way to achieve resolution more quickly.

The Court proposed setting 2 days as the norm for discovery, while permitting flexibility by way of court order.
The expectation is that parties would informally agree if they need more time, and that unreasonable conduct
would involve costs. The Court also expressed concern with adopting set factors to consider, because this then
evolves into a test.

The Bar proposed factors as a way to signal to parties what they should consider. They also noted that
unreasonable conduct happens too often, where one side is inflexible with the default time. Unreasonable
conduct in the course of discovery is far enough to the trial date that it does not affect costs much. Having a set
of factors could ground any negotiation for extra time.

4. Guidelines for length of discovery

Justice Manson commented on the document submitted by the Bar and compared the length of discovery at the
Court with BC and Ontario. Justice Manson ensures the Bar that the factors listed in the document are legitimate
and taken into consideration by the Case Management Judge and the trial judge.

Justice Manson indicated that changes to the guidelines will be considered based on the Bar’s suggestions.

5. Access to Interlocutory decisions

Justice McHaffie indicated that interlocutory decisions should be available as part of the Online Access to
Court Record but are currently not because of issues internally at the Court. The Court will have discussions to
assess if providers, such as CanLII could be used to get interlocutory decisions more broadly available and
searchable. The issue is that many decisions, such as extensions of time, are not relevant, would flood the
system and require translation. Neil Fineberg agreed and indicated that the intent of using CanLII was to
provide more access to decisions while the Court reflects on the concept of precedential value.

Elizabeth Dipchand inquired on the searching capabilities of the website, similar to what is available with
CanLII. Justice McHaffie confirmed that the actual system does not allow to search for keywords of decisions.
The Bar expressed concerns that counsel are not able to fully know how the Court traditionally approaches
interlocutory questions as well as the inequity created by the fact that some counsel maintain databases of
decisions but other don’t have the resources to do so.

Justice Aylen intervened that some decisions, without being law changing, are important for parties and would
probably be of interest for parties. The Bar agreed to come back with written comments.

6. Consistency in Case Management

Elizabeth Dipchand referred to the different approach with requesting a motion. Neil Fineberg mentioned to
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discovery motion and some AJs granting all and others rejecting all.

Justice McHaffie asked the Bar to indicate in a letter that parties agree to discuss an issue in a CMC, which
would help the CMJ as to how to deal with an issue. The Federal Court of Appeal also indicated that there were
many issues being dealt with through directions and that if the issues are substantive, they should be dealt with
by a formal motion and result in an order.

7. Varia

Justice Manson confirmed that IP Day will take place on May 30, 2024.

8. Next meeting

The next meeting will take place on May 30, 2024.

End of meeting.


